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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 24th day of Novenber, 1997

)

ROBERT E. KRAMEK, )
Commandant , )
United States Coast Cuard, )
)

% ) Docket ME-163

)

RONALD P. W LLI AVS, )
)

Appel | ant. )

)

OPI Nl ON AND ORDER

Appel  ant, by counsel, seeks review of a decision of the
Commandant (Appeal No. 2575, dated June 25, 1996) affirmng a
deci sion and order entered by Coast Guard Adm nistrative Law
Judge Archie R Boggs on Novenber 7, 1994, follow ng an
evidentiary hearing that concluded on August 12, 1994."° The | aw

judge sustained a charge of use of dangerous drugs and ordered

'Copi es of the decisions of the Commandant and the | aw judge
are attached.
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the revocation of the appellant's Merchant Mariner's License (No.
691817). As we find no valid basis in appellant's assignnents of
error for overturning the Commandant's affirmance of the | aw
judge's decision, appellant's appeal, to which the Coast Guard
filed a reply in opposition, wll be denied.

The appel | ant chal | enges the Commandant's deci sion on the
ground that the weight of the evidence adduced in this proceeding
does not support a conclusion that a drug test perforned on a
urine sanple he gave on May 12, 1994, in connection with a pre-
enpl oynent drug screening, proved that he had used a dangerous
drug; nanely, cocaine. The challenge, in other words, at |east
in the appeal before us, is not directed at any identified flaw
in the collection procedure or deficiency in the manner in which
the urinalysis was acconplished, and it does not seek to
discredit the reliability of urinalysis in drug testing.?

Rat her, appellant's position is that the evidence he produced in
support of his denial of cocaine use outwei ghed the Coast Guard's
showi ng that he had used the drug. W do not agree.

Appel | ant sought to rebut the Coast Guard's uni npeached
evi dence of drug use, that is, the positive test results for the
May 12, 1994 specinen, by introducing (1) the results of two
subsequent urinalyses (May 27 and July 19, 1994) that were

negative for cocaine, (2) the assessnents of two organizations

‘Appel | ant' s speci men produced a cocaine positive result in
an initial screen enploying an enzyne i mmunoassay nethodol ogy.
That finding was confirned through gas chromat ography/ mass
spectronetry.
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(The Salvation Arny and a hospital), in letters dated July 15,
1994, that, based on psychol ogical testing and interviews,
appel I ant was not dependent on drugs or chem cals, and (3) the
negati ve-for-cocaine result of a radi oi munoassay anal ysi s
performed on a sanple of appellant's hair on July 28 or 29, 1994.
Expl anatory docunentation included with the latter test

i ndi cated that radi oi munoassay analysis of hair ("R AH') of the
| ength appellant provided could permt a screen for drugs used in
the previous 90 days.

W agree with the Coast Guard that neither the late May and
m d-July negative test results submtted by the appellant nor the
eval uati ons concerning his possible addiction offset its evidence
with regard to the single charge against the appellant. The
subni ssions of both parties recognize that cocai ne woul d be
essentially undetectabl e through urinalysis nore than 72 hours
after ingestion, and, apart fromthe fact that appellant was not
charged with drug dependency of any kind, whether or not he was
dependent on cocaine two nonths after the positive test result
for that drug does not shed any |ight on whether he had used the
drug on or about May 12, 1994. Since the only evidence appell ant
put forth that could be said to be relevant to the question of
his alleged drug use on or about May 12 was the RIAH test,” his
argunent that the Coast CGuard did not sustain its burden of proof

must fail unless the RIAH test result was shown to be at | east as

‘Appel | ant represented hinself at the hearing and did not
testify in his owm defense. He is represented by counsel on this
appeal to the Board.
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reliable as the urinalysis testing sponsored by the Coast Guard.

No such show ng was nade.

There was, on the record conpiled by the | aw judge, no

di spute between the parties over the reliability of urinalysis as
a drug screen for cocaine. On the other hand, the docunents the
parties introduced into evidence on using hair analysis for drug
detection reveal ed, at best, divergent views as to the current
validity and reliability of this evolving technology, both inits
own right and as conpared to urinalysis.® Wth the record in
this posture, the Coast CGuard's decision to give nore weight to a
drug test of w dely-accepted reliability, and which was conducted
according to strict chain-of-custody and other regul atory
requi renents designed to insure accuracy in drug screening, over
a relatively unproven test of, as yet, debated nerit cannot be
deened unreasonable. Mre to the point, since this bal anci ng of
the weight of the parties' evidence supports a conclusion that it
Is nore likely than not that appellant used a dangerous drug as
al |l eged, appellant's contention that the charge agai nst hi mwas

not proved by a preponderance of the evidence nust be rejected.

‘I'n his decision, the Conmandant took issue with the | aw
judge's treatnent of the Rl AH evidence submtted by the
appellant, in part because no clear finding concerning that
evi dence was made and in part because the |aw judge | ooked
outside the record for information relevant to the current status
of RIAH testing. Appellant contends that the Commandant, in
t hese circunstances, should have renmanded the case to the | aw
judge. We see no error in the Conmandant's determ nation to
review the wholly docunentary evidence on the issue w thout any
additional views of the parties on howto interpret their
subm tted exhibits.
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ACCORDI NG&Y, I T IS ORDERED THAT:
1. The appellant's appeal is denied, and
2. The Commandant's decision affirmng the decision and
order of the |aw judge is affirned.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT, GOGLI A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



